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Dimitar Stoyanova, The Conflict between the Legal Interests of the Original Owner
and the Good Faith Acquirer of Movables: a Comparative Overview of the Solutions,
LESIJ NO. XXII, VOL. 1/2015.
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I. The Original Owner Rule
At the first extreme the original owner’s legal interests are being meticulously
protected irrespective of the means in which he was deprived of his property. The
owner 1is granted the right to claim back his property, wherever he finds it, even if it
has passed in the hands of a good faith acquirer. The roots of the original owner rule
can be traced back to Roman private law. In the early period (about 450 BC) private
law was codified by Lex Duodecim Decorum (The Twelve Tables) and original
acquisition of ownership was recognized by acquisitive prescription only — the so
called usucapio. This principle intended to protect the owner of the movable from
being deprived of his property, on one hand, and the party in possession who could
acquire the movable after a certain period of time. A means for the owner of the
movable was 1 “Nemo plus iuris ad alium transferre potest quam ipse habet”- D.50,
17, 54. 2 “Id, quod nostrum est, sine facto nostro ad alium transferri non potest — D.
50, 17, 11. provided to claim back his property if the prescriptive period had not run.
By the Classical period of Roman law, extending from 1 AD to the end of the third
century AD the rules on acquisitive prescription evolved immensely. The major

principle, applicable both to immovables and movables, was formulated by Ulpianus



— “One cannot acquire ownership from a person who is not himself the owner™ 1.
Together with another tenet, formulated by Paulus “What belongs us cannot be
transferred to another without our consent” 2, they formed a concept of the consistent
protection of the original owner. During this period, the basic action available to an
owner out of possession to recover his property, both movable and immovable was
the rei vindicatio, or revandicatory action. Initially the period for this action was
limited to one year. The possessor could repel the claim if proving the fact that his
possession had lasted longer than one year, without having to prove anything else.
This circumstance was seriously obstructing the interests of the original owner.
That’s why at the end of the Republican era the prerequisites for the usucapio were
set to five elements: res habilis (a movable or immovable thing that is not extra
commercium), possessio, iustus titulus (a just title, capable of transferring ownership
by nature), bona fides (good faith) and tempus (an elapsed period of time).
Furthermore, at the time of Justinian and his Corpus Iuris Civilis, enacted in the
middle of the 6th century, the prescriptive period was increased to three years. If the
prerequisites were not met (for example, if the 1ustus titulus was not present because
of the circumstance that the goods were lost or stolen, or the possessor was lacking
good faith) the period of possession necessary to acquire the thing was set to thirty
years. In addition, the Justinian legislation strengthened the rei vindicatio so that the
owner could pursue his property during the whole prescriptive period. As a
conclusion, Roman law established and developed an approach that meticulously
protected the dispossessed owner.

This approach has been enacted by a series of national legislations. English common
law takes as a starting point the nemo plus 1uris principle. As a consequence, if
someone has disposed of a property not belonging to him, in the conflict between
the original owner and a third acquirer the former has the stronger position. This is

expressed in art. 21 (1) of the English Sale of Goods Act of 1979 (SGA)3.



The major difference between English and civil law in respect of good faith
acquisition is that the first one lacks a gerenal exception to the nemo plus iuris rule
to benefit the good faith acquirer. Rather, the SGA of 1979 provides several statutory
exceptions to this principle. The emergence of these exceptions is to an extent
influenced by a statement by Lord Denning: “In the development of our law two
principles have striven for mastery. The first is for the protection of property: nobody
can give a better title than he himself possesses. The second one is for the protection
of commercial transactions: the person who takes in good faith and for value without
notice should get a good title.”4 The first exception concerns apparent authority (also
known as the doctrine of estoppel), which is actually provided in the second part of
art. 21 (1) SGA’1979 “... unless the owner of the goods is by his conduct precluded
from denying the seller’s authority to sell”. This doctrine means that if the owner
has assured the buyer that the seller has an actual right to transfer the title of the
goods, the buyer can acquire the title despite the fact the seller was not the ownerS.
The second statutory exception to the nemo plus iuris principle is referred to as sale
under voidable title (art. 23 of the SGA) - “When the seller of goods has a voidable
title to them, but this title has not been voided at the time of the sale, the buyer
acquires a good title, provided he buys them in good faith and without notice of the
seller’s defect of title”. It offers protection to the buyer of a movable if he purchased
it in good faith and did not know that his seller has a defect of title (cases of fraud,
duress, misrepresentation etc.). The SGA contained the market overt rule as well,
but the provision was abolished in 1995. Other statutory exceptions can be found in
the Factors Act of 1889, concerning cases of mercantile agency7 and seller in
possession after sale8.

The provisions of the English Sale of Goods Act have influenced a number of
common law national legislations, like Scotland and Northern Ireland (as part of the

United Kingdom), Cyprus9, Indial0, Canadall etc.



Among the countries whose national legislations belong to the Continental legal
system Portugal is the only country whose Civil Code has fully adopted the nemo
plus iuris principle. Portuguese civil law does not recognize good faith acquisition.
There are no rules comparable to the “possession is equal to a title” principle,
embodied in the French law, or even to the provisions of §929-932 BGB allowing
the good faith purchase despite the enhanced protection of the original owner. This
circumstance results in the legal construction that a sales contract, by which the seller
is neither the owner, nor legally entitled to dispose of the goods, is considered void,
as art. 892 of the Portuguese Civil Code explicitly provides. If, however, such a
contract is concluded and the purchaser acting in good faith, paid a consideration,
the Portuguese legislator provides a restitution claim for the price because of
unjustified enrichment of the transferor (art. 894 of the Portuguese Civil Code). The
dispossessed owner can always claim back his movable, no matter how much time
has elapsed. (Dimitar Stoyanov, The Conflict between the Legal Interests of the
Original Owner and the Good Faith Acquirer of Movables: a Comparative Overview

of the Solutions, LESIJ NO. XXII, VOL. 1/2015, pp. 94-6.)*

Gia sl -1
1 “Nemo plus 1uris ad alium transferre potest quam ipse habet”- D.50, 17, 54. 2 “Id, quod nostrum
est, sine facto nostro ad alium transferri non potest — D. 50, 17, 11.
3 Art. 21 (1) SGA ““Subject to this Act where goods are sold by a person who is not their owner
and who does not sell them under the authority or with the consent of the owner, the buyer acquires
no better title to the goods than the seller had, unless the owner of the goods is by his conduct
precluded from denying the seller’s authority to sell.”
4 See Bishopsgate Motor Finance Corporation Ltd. v Transport Brakes Ltd [1949] 1 KB 332 at
336-337.
5 The estoppel is actually a rule of evidence preventing a person from denying the truth of a
statement he has made previously or the existence of facts in which he has lead another to believe.
See Laszlo Pok, op. cit., 7.
6 The market overt rule was codified in art. 22 (1) SGA’1979: Where goods are sold oin market
overt, according to the usage of the market, the buyer acquires a good title to the goods, provided
he buys them in good faith and without notice of any defect of title on the part of the seller”.
7 Art. 2 of the Factors Act provides: “Where a mercantile agent is, with the consent of the owner,
in possession of goods or of the documents of title to goods, any sale ... made by him when acting
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in the ordinary course of business of a mercantile agent, shall, subject to the provisions of this Act,
be as valid as if he were expressly authorized by the owner of the goods to make the same.”

8 Art. 8 of the Factors Act provides that if the owner of a good sells it two times the second buyer
can acquire the title if he acts with good faith and has no knowledge about the first sale.

9 Cyprus’s Sale of Goods Act of 1994 and its articles 27-30 mirror the provisions on good faith
acquisition of English Sale of Goods Act of 1979.

10 See art.26-30 of India’s Sale of Goods Act.

11 See § 22-24 of Canada’s Sale of Goods Act.

12 Ivan Petkov, National Report on the Transfer of Movables in Slovakia, in vol. 6 of National
Report on the Transfer of Movables in Europe (Munich: Sellier European Law Publishers, 2011),
421.

13 Ivan Petkov, op.cit., p. 421

14 Helmut Koziol and Rudolf Welser, Biirgerliches Recht, Band 1 (Wien: Manzsche Verlags-und
Universititsbuchhandlung, 2006), 335.

15 Ernst Karner, Gutgldubiger Mobiliarerwerb, (Wien : Springer, 2006), 18.

16 ”En fait des meubles, la possession vaut titre”. This principle was formulated in the first half of
the XVIII century by the famous French civil law scientist Francois Bourjon in his work Le
commun droit de la France et 1a Coutume de Paris reduits en principles. (Paris, 1770) p. 1094., see
Arthur Salomons, “The Purpose and Coherence of the Rules on Good Faith Acquisition and
Acquisitive Prescription in the European Draft Common Frame of Reference. A Tale of Two
Gatekeepers.” European Review of Private Law vol. 3 (2013): 843.

17 M.Planiol, Traite elementaire de Droit Civil. Droit les biens, translated by Tihomir Naslednikov
(Sofia, 1928, Staykov Printing Office), 214.

18 P. Michael Hebert, “Sale of Another’s Movables”, Louisiana Law Review, vol. 29 (1969): 335.
19 Colin, A., Capitant, H., Traite elementaire de Droit Civil, Tome 1, Livre II — Droit les biens,
translated by Galab Galabov, (Sofia, 1926, Royal Court Printing Office), 326.
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1. THE COMPETING CLAIMS FOR PROTECTION:

16.04 In the typical case A, in possession of goods with the consent of their owner O,
wrongfully sells them to an innocent third party, T, and then disappears or becomes
insolvent. The question which must then be answered is which of the two innocent parties,
O or T, must suffer the loss. In the development of our law, two principles have striven for
mastery. The first is for the protection of property: no one can give a better title than he
himself possesses. The second is the protection of commercial transactions: the person who
takes in good faith and for value without notice should get a good title. The first principle
has held sway for a long time, but it has been modified by the common law itself and by
statute so as to meet the needs of our own times.

16.05 The common law has always strongly favoured the preservation of proprietary rights.

It is an article of faith (., x5o L «,k) in the common law that only in exceptional cases

should the owner of goods be deprived of his title to them otherwise than by his own
voluntary act. Nemo dat quod non habet: the transferor of goods cannot pass a better title
than he himself possesses. The fact that the transferee takes possession in good faith and
for value is in most cases irrelevant. It is for him to check on his seller’s title, if he can, not
for the owner to take steps to safeguard his own property.

16.06 This sanctification of vested property rights was not peculiar to the common law.
The nemo dat rule was a well-established principle of Roman law and, though a different
rule prevailed in Europe during the first half of the Middle Ages, the revival of the influence
of Roman law in the thirteenth century led to the reinstatement of the nemo dat rule, which
lasted well into the eighteenth century. But with the growth of commerce and the gradual
development of credit came a recognition on the part of the civilians that, if goods were to
move freely in the stream of trade, proper protection had to be given to the innocent

purchaser. The new idea became enshrined in art 2279 of the French Civil Code: ‘En fait



de meubles la possession vaut titre’. So the buyer in good faith acquires an overriding title
provided that he takes possession.

16.07 In principle, the protection of the innocent buyer is a more sensible and more realistic
approach. If the owner of goods voluntarily parts with possession of them, he takes upon
himself certain risks. He can make his own judgment as to the creditworthiness of the party
to whom he gives possession, and if his trust turns out to be ill-founded, he ought not to
put the consequences of his own mistaken judgment on to the shoulders of a blameless
third party. There is no effective way either of deducing or of investigating title to chattels,
and if the goods are to move freely down the distributive chain, it is important that buyers
should be able to purchase with confidence in the strength of the seller’s title. Yet the civil
law approach goes too far, for in giving such sweeping protection to the innocent purchaser,
it fails to take account of the needs of those selling on credit to take security for the price.
16.08 Over the last hundred years the civil law and the common law have moved closer
together. In England the nemo dat rule has been steadily eroded by statutory exceptions,
while in France and elsewhere certain forms of statutory purchase-money security are now
protectable by registration. Yet a gulf remains. Nemo dat is still the general rule in England
and the exception in France. English law in this area has recently been described as ‘an
incoherent mess’ which has been resistant to any significant reform. Only the United States,
in art 9 of the Uniform Commercial Code, has managed to produce a set of provisions

which fairly balance the conflicting interests. (Commercial Law, 6™ ed., 2020, pp. 507-508)
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5.43 Protecting ownership and commerce. A legal system concerned with the
protection of private property, and not open to any countervailing policies, would
assert with unabated vigour the maxim nemo dat quod non habet by which the
transferee’s title could never exceed the title of the transferor and would always be
vulnerable to a superior title. If, on the other hand, a legal system pursued to the
same degree a policy of facilitating transactions, again without countervailing

policies, it would maintain that a transferee acting in good faith could trust in the



appearance of ownership created by possession of goods in the hands of the
transferor. The common law takes an intermediate position, starting from the nemo
dat maxim and grafting on a number of exceptions. A number of these are statutory
ones enacted in response to the needs of the commercial community. This pragmatic
resolution of the irreconcilable demands of private property protection and the
facilitation of transactions is expressed by Denning LJ as follows:

In the development of our law, two principles have striven for mastery. The first is
the protection of private property: no one can give a better title than he himself
possesses. The second is for the protection of commercial transactions: the person
who takes in good faith and for value without notice should get a good title. The first
principle has held sway for a long time, but has been modified by the common law
itself and by statute so as to meet the needs of our own times.

It would be more accurate to say that the various statutory exceptions to nemo dat
have served to maintain a balance between these two principles rather than redress
the protection of private property in favour of the facilitation of transactions.
Nevertheless, this passage reveals a conflict going far beyond the resolution of
individual disputes. The clash of these opposing principles and the establishment of
a balance between them should be borne in mind, even though individual cases often
reveal internal inconsistency and illogicality. 206 Where private property prevails,
the claimant will be able to assert his rights in the tort of conversion, damages
essentially being settled at the value of the goods as of the date of conversion. (Sale
of Goods, 4™ ed., 2019, p. 228)

See also the following text:

The second half of Part IIT of the Act is entitled ‘Transfer of Title’ and deals with
those cases in which a seller with no right to the goods may nonetheless pass a good
title to a third party.2 In most of these cases, the question that arises is which of two

innocent people is to suffer for the fraud of a third. A thief steals goods and sells



them to someone who buys in good faith and for value; a person hands goods to an
agent to obtain offers and the agent sells them without authority and disposes of the
proceeds; a swindler buys goods, induces the seller to let him have them on credit
and promptly resells or pledges them for whatever he can get; a person sells goods
but retains possession of them and fraudulently resells them to a third party. In all
these cases, the law has to choose between rigorously upholding the rights of the
owner to his property, on the one hand, and protecting the interests of the purchaser
who buys in good faith and for value on the other hand. As Lord Denning once put
it: In the development of our law, two principles have striven for mastery. The first
is for the protection of property: no one can give a better title than he himself
possesses. The second is for the protection of commercial transactions: the person
who takes in good faith and for value without notice should get a better title. The
first principle has held sway for a long time, but it has been modified by the common
law itself and by statute so as to meet the needs of our times.3 The first of these
principles is of course still the general rule, and is affirmed by the Act in s. 21(1):

Subject to this Act, where goods are sold by a person who is not their owner, and
who does not sell them under the authority or with the consent of the owner, the
buyer acquires no better title to the goods than the seller had, unless the owner of the
goods is by his conduct precluded from denying the seller’s authority to sell. This
rule is frequently dignified by the use of Latin in the tag nemo dat quod non habet,
or more shortly nemo dat. Some difficulty has arisen with the words ‘where goods
are sold’ in this section, and it has been held that this does not encompass a mere
agreement to sell.4 But this is a somewhat confusing decision: the first part of s.
21(1) — the negative part stating that a non-owner cannot pass title — is merely a re-
enactment of the common law principle so it would seem that part of the subsection,
or the common law in lieu, is applicable whether there is a sale or a mere agreement

to sell. The second part of the subsection (beginning with the word ‘unless’) has the



positive effect of enabling a non-owner to pass a good title, although this also
appears to be merely a restatement of the common law doctrine of estoppel. The only
substantive question, therefore, is whether a person who has merely agreed to buy
the goods can rely upon the doctrine of estoppel. This point is discussed below.....
(Christian Twigg-Flesner, & et all, Atiyah and Adams’ Sale of Goods, 13" ed.,
2016, p. 297 & seq.)
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1- MICHAEL G. BRIDGE, Benjamin’s Sale of Goods, 10th ed., 2017, cha. 7,
2- Professor Michael Formstone, Sale and Supply of Goods, 3™ ed., 2000, pp. 71 & seq.,
3- D. K. Srivastava, Business Law in Hong Kong, 5" ed., 2017, pp. 267 & seq.,
4- Robert Stokes, Commercial Law, 5" ed., 2017, chap. 5,
5- Eric Baskind & et all, Commercial law, 4" ed., 2022, Chap. 12,
6- Nicholas Ryder, Marg aret Griffiths & Lachmi Singh, Commercial Law: Principles &
Policy, 2012, pp. 127 & Seq.,
7- Roy Goode, Fundamentals Concepts of Commercial law, 1 ed., 2018, pp. 204 & seq.
8- Hugh Beale, Michael Bridge, Louise Gullifer, Eva Lomnicka, The Law of Security and
Title-Based Financing, (3rd Edition), 2018, Chap. 13,
9- Thomas KADNER GRAZIANO, Comparative Contract Law, Cases, Materials and
Exercises, 2" ed., 2019, p. 475 & Seq.
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