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Good Faith in International Contracts: Exceptional Rule or General Principle?

Dr. Mirghasem Jafarzadeh (Assistant Professor, Faculty of Law, Shahid Beheshti University)
and Hussein Simaei (Ph.D. Student, Faculty of Law, Shahid Beheshti University).

This paper shows that although good faith is one of the well settled
traditional moral principles in all religious and ethical schools, all legal
systems have no consensus on the principle as an enforceable legal
obligation. In the one side, the continental European countries which have
give much emphasis on the principle within their legal systems, in
general, and in their civil codes, in particular, and the other side, the
common law systems, except to American Law, which have given less
legal value to it. This conflict had appeared when the drafters of the 1980
Vienna Convention on Contracts for the International Sale of Goods
decided to give legal force to this moral value in international contractual
relationship. The history of Article 7 of the Convention shows hot debates
among the representatives from these legal families. Due to this conflict,
the drafters have eventually made a compromise on the issue with the
language reflected in Article 7/1 of this international document.

However, two decades of the legal life of the Convention shows that
despite the particular history of this provision, a great deal of eminent
lawyers from different countries have welcomed this moral principle and
made a great efforts to justify it as a legal obligation within the context of
the Convention. The evolution of two newcomer international contract
documents, namely, the UNIDROIT Principles of International
Commercial Contracts (1994) and the Principles of European Contract
Law (1998) (PECL), which give much legal value to this principle, has
given so confidence to accept it as a general contract law rule, at least

within the framework of international commercial contracts.



In spite of great efforts of international legal literatures and judicial
precedents, there is still some ambiguity with respect to its meaning,
function, scope, theoretical justification and legal effects. Legal doctrine
and case law need, therefore, much more time to make it a clear
contractual principle.

Key Words: Good faith, Concept, Ground and Scope.
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%" Duty to co-operate

%8 Duty to protect each other’s interests

% Duty to give information and submit accounts. See: Felemegas, John, ibid.

“ Change of Circumstances

* Abuse of Right

*2 |bid., and, Powers Paul J., op. cit., p. 5. For more details, see: Peter Schlechtriem,
Good Faith in German Law and in International Uniform Laws, available in Pace
University School of Law’s Home Page; Werner F. Ebke and Bettina M Steinhauer,
The Doctrine of Good Faith in German Contract Law, in: Good Faith and Fault in
Contract Law, edited by Jack Beaston and Daniel Friedmann, Clarendon Press,
Oxford, 1995, pp. 171-189°

*® Felemegas, John, op. cit., at p. 11.

* Sim, Disa, op. cit., at p. 13.
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* Felemegas, John, op. cit., at p. 11.

“® Arthur Hurt kamp

" supplementing function

*® Restrictive function

* Eransworth, E. Allan, Duties of Good Faith and Fair Dealing under the UNIDROIT
Principles, Relevant International Conventions and National Laws, Opcit., at p. 3.

% |bid., p. 4, and, Felemegas, John, Opcit., at p. 11.

AR



AL sl 1y Oolail 5 ailiate dlalne ool Luly 4l 51 5 4zdls Cusglowe 5550 ) 55 YFY o3l
Tl o g stas

S e Jool pla nl 53 35 (e sdalie 15 I 5 (S si pllad 53 O e ol s Jlos]
YYV osle b (6 Ko Ooly e 53 ol sk 5 5548 cpl ke 056 TB2/Y osle 43 IS ,5b 4
s g oy 53 TP a3l & Cagdiee by b o lys Y esle sla,l 3 51 S0 Ol e o
o ph e o3 Il 5 Lol i o5lss FYV esle 5 G Sl eslizl

Jls! ey dom 53 ¥A 5 YA OYAY Yos 5las e ) C e ol g sls (5 0L gy s
Pl o

Lkt gL 1 -1

2l VYV 5 Y95 VAV VAN 5158) e OB Ol jiae 53 b o S pum ool o ULl s
o3l 5 313,15 s VWP osle ((6303,1 5 ST VPVesle Com o d ool 0l uSiaie 5287
S sk Sl @ LU AT NIVE esle Al S e bl il 315 (1l 056 Oles VYYD
Sliais doles G p (Sl Lilss Glle b d dgate 5 dgme S UST s pu e AL (o0
5ot sotlie wilivaie alolas 5 i ST Wigd o 53Tob O8 A 5 .S Jas (COrTELtEZZA)
2,13 o)Ll o sl b, 4 &S des )l

Al o L;.sb}é‘,}}j\égbdolfﬁa\f:)l@)p Llwl Sde 5B Y o3l

S 313 a5 e O 5B et VYOV 5 1IYD 5lss bl Joo Co e b Sl il g 3,18

L Felemegas, John, op. cit., at pp. 10 & 11.
%2 Culpa in contrahendo

>3 Omitted terms

> |bid., p. 11.

> |bid.

% |bid.
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> bid., p. 12.
*8 Ibid., p. 11.
% See e.g., Article 33 of Contract Acts, section of Validity of the Contract.
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% Ibid.

* Ibid.

% Ibid., p. 12.

% Duress

% Undue Influence
% Mistake

% Misrepresentation
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°” Sale of Goods Act 1979

% Unfair Contract Terms Act 1977

% Motives

"0 See in this respect, Sim, Disa, Opcit., at p. 10, and, Felemegas, John, Opcit., at p.
11.

! Sim, Disa, ibid., at pp. 10-11.
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"> Good, Roy, The Concept of Good Faith in English Law , p. 4, available in Pace
University School of Law’s Home Page. For more detailed discussion in this regard
see: Reziya Harrison, Good Faith in Sales, Sweet & Maxwell, 1997, particularly,
Chapter one, and, John N. Adams, Roger Brownsword, Key Issues in Contract,
Butterworths, 1995, Chapter seven.

’® Enforcement

" caveat emptor rule
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> Roy Goode, ibid., pp. 4-5.
® Tort
" Negligence
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8 Ibid., p. 4.
’ predictability of the Legal outcome.
8 Absolute justice
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& Ibid., p. 5.

® Fransworth, E. Allan ‘Dutics of Good Faith and Fair Dealing under the UNTDROIT
Principles, Relevant International Conventions and National Laws’, Opcit., at pp. 5-6.
8 Roy Goode, Opcit., p. 2.

8 Section 61/3 of the English Sale of Goods Act 1979 provides that “A thing is
deemed to be done in good faith within of this Act when it is in fact done honestly
whether it is done negligently or not.”
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® Fransworth, E. Allan, ibid., p. 4.

% Ibid.

8 Every contract or duty within this act imposes an obligation of good faith in its
performance or enforcement.

% Good faith means honesty in fact in the conduct or transaction concerned. See in
this respect section 2-103 of the same document which provides: Good faith ... means
honesty in fact and the observance of reasonable commercial standards of fair dealing
in the trade.
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8 Every contract imposes upon each party a duty of good faith and fair dealing in its
performance and its enforcement.

%0 See in this regard: Powers, Paul J., op. cit., p. 4, and, Sim, Disa, op. cit., pp. 12-13.
* Fransworth, E. Allan, ibid., p. 6.

%2 Sim, Disa, op. cit., p.13, and, Powers, Paul J., op. cit., pp. 4-5.
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% Institute of Law Research and Reform, the Uniform Sale of Goods Act, Edmonton,
Alberta, 1982, At 66-72.

% See also, Fransworth, E. Allan, ibid., p. 5.

% Carter, J,W, Opcit., p. 168.
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% Analysis of comments and proposals relating to articles 1-17 of the Uniform Law
on the International Sale of Goods (ULIS ) note by Secretary General, (A/CN. 9/
WG.2/WP.10), Reprinted in: UNCITRAL Yearbook, vol. Ill, 1972, at p. 76, no. 52.
However, Professor John Honnold suggests that the Hague Conventions by accepting
“general principles” in Article 17 has in fact accepted the doctrine of Good Faith in
advance. See in this respect, Honnold, John, Honnold, John O., Uniform for
International Sales under the 1980 UN Convention, (2™ ed. 1991), p. 147.

" See also, Honnold, John, Documentary History of the Uniform Law for
International Sales: The studies, Deliberations and Decisions that Led to the 1980
United Nations Convention with Introduction and Explanation (Documentary
History), Kluwer, ( 1989 ), 298-299 Paras.70-87. To see a comparative study of this
history see: Kritzer, A. H.: Guide to Practical Application of the UN Convention on
Contracts for the International Sale of Goods, (Kluwer-Deventer Boston, 1989), at
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Pace University School of Law’s Home Page.
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194 Keily, Troy, op. cit., p. 1.
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1% Banclve Financieve de la cite S.A.V Westgate Insurance co. Ltd (unreported,case
of the Court of Appeal of England, 28 July 1988, cited in: Keily, Troy, op. cit., p. 1,
footnote no. 3.

1971898 App. Cas. 1 at 46 (P.C. 1897), cited in: ibid., footnote no. 4. For a
comprehensive examination of English case law on the issue, see: Reziya Harrison,
op. cit., pp. 3-18.
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19 Treat others as you wish to be Treated.
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229 1hid., p. 2. For instance, in American UCC and Restatement of Contracts good

faith has been accepted as a rule in respect of performance of contract as well as with
respect to enforcement. In this system it does not cover the phase pf pre-contractual
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221 |bid. For a detailed discussion on the issue, see: Adams, John N., Brownsowrd,
Roger, op. cit., pp. 217-225.
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2% Fault in negotiating

2% Fransworth E. Allan, ‘Duties of Good Faith and Fair Dealing under the Unidroit
Principles, Relevant International Conventions, and National Laws, op. cit., p. 8,
citing from Friedrich Kessler and Dith Fine, and Goderre, Dina, op. cit., p.4.
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2T Allan Fransworth, Pre-Contractual Liability and Preliminary Agreements: Fair
Dealing and Failed Negotiations, 87, Colum, L. Rev. 217, 221 (1987).
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238 Fransworth E. Allan, ‘Duties of Good Faith and Fair Dealing under the Unidroit
Principles, Relevant International Conventions, and National Laws, op. cit., p. 8.
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2% Goderre, Dina, op. .cit., pp. 9-10. For a detailed discussion on the issue see:
Kritzer, Albert H., Pre-Contract Formation, available in: Pace University School of
Law’s Home Page.
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243 n this respect, see: Sim, Disa, op. cit., p. 19.
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Good Faith in International Contracts: Exceptional Rule or

General Principle?

Dr. Mirghasem Jafarzadeh (Assistant Professor, Faculty of Law, Shahid Beheshti University)
and
Hussein Simaei (Academic Member of Gum University and Ph.D. Student, Faculty of Law,
Shahid Beheshti University).

This paper shows that although good faith is one of the well settled
traditional moral principles in all religious and ethical schools, all legal
systems have no consensus on the principle as an enforceable legal
obligation. In the one side, the continental European countries which have
give much emphasis on the principle within their legal systems, in
general, and in their civil codes, in particular, and the other side, the
common law systems, except to American Law, which have given less
legal value to it. This conflict had appeared when the drafters of the 1980
Vienna Convention on Contracts for the International Sale of Goods
decided to give legal force to this moral value in international contractual
relationship. The history of Article 7 of the Convention shows hot debates
among the representatives from these legal families. Due to this conflict,
the drafters have eventually made a compromise on the issue with the
language reflected in Article 7/1 of this international document.

However, two decades of the legal life of the Convention shows that
despite the particular history of this provision, a great deal of eminent
lawyers from different countries have welcomed this moral principle and
made a great efforts to justify it as a legal obligation within the context of
the Convention. The evolution of two newcomer international contract
documents, namely, the UNIDROIT Principles of International
Commercial Contracts (1994) and the Principles of European Contract
Law (1998) (PECL), which give much legal value to this principle, has
given so confidence to accept it as a general contract law rule, at least

within the framework of international commercial contracts.
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In spite of great efforts of international legal literatures and judicial
precedents, there is still some ambiguity with respect to its meaning,
function, scope, theoretical justification and legal effects. Legal doctrine
and case law need, therefore, much more time to make it a clear

contractual principle.
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